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STATEMENT OF THE CASE | 

The appellant was tried upon an indictment contain¬ 
ing four counts. The first count alleged the larceny 
of One Hundred Thousand ($100,000.00) Dollars on 
the 7th day of March, 1932; the second count, the lar¬ 
ceny of Four Thousand ($4,000.00) Dollars on the 


i 

! 


2 


18th day of March, 1932; the third count, the embezzle¬ 
ment of One Hundred Thousand ($100,000.00) Dollars 
on the 7th day of March, 1932; and the fourth count, 
the embezzlement of Four Thousand ($4,000.00) Dol¬ 
lars on the 18th day of March, 1932, the property of 
Evalvn Walsh McLean. 

The Court overruled a motion to require an election 
between the first and second counts (the larceny 
counts) and the third and fourth counts (the embezzle¬ 
ment counts), which motion was made: (1) after the 
jury was sworn and before the Government opened its 
case; (2) at the close of the Government’s case; (3) 
at the close of the entire case. 

Likewise at the close of the Government’s case the 
Court overruled a motion for a directed verdict on the 
whole indictment and each count thereof. And at the 
close of the entire case the Court overruled a motion 
for a directed verdict on the first, second and third 
counts of the indictment but directed a verdict of not 
guilty on the fourth count of the indictment. 

The jury found the defendant to be guilty on the 
first and second counts of the indictments (the larceny 
counts); not guilty on the third count of the indict¬ 
ment (embezzlement count); and by direction of the 
Court, not guilty on the fourth count of the indict¬ 
ment (embezzlement count). 

So that the conviction before the Court is a con¬ 
viction of the defendant on the first count of the in¬ 
dictment of larceny of One Hundred Thousand ($100,- 
000.00) Dollars, the property of Evalyn Walsh Mc¬ 
Lean, on the 7th day of March, 1932; and under the 
second count, the larceny of Four Thousand ($4,- 
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000.00) Dollars, the property of Evalyn Walsh Mc¬ 
Lean, on the 18th day of March, 1932. 

The Court, as will be observed from the foregoing, 
with respect to the third count of the indictment, sub¬ 
mitted to the jury to determine whether the transac¬ 
tion allegedly involving One Hundred ! Thousand 
($100,000.00) Dollars on the 7th day of Mhrch, 1932, 
was larceny or was embezzlement. 

The Court left to the determination of tbe jury the 
question of whether the alleged transaction on the 7th 
day of March, 1932, was larceny or embezzlement, not¬ 
withstanding the fact that the defendant offered no 
evidence, and stood upon the Government's case. 

The defendant sought to require the Government to 
elect between the larceny counts and the embezzle¬ 
ment counts before the Government opened its case; 
at the close of the Government’s case, and!also after 
defendant announced that he rested without introduc¬ 
ing any testimony, but all of said motions were over¬ 
ruled by the Court. 

The Court overruled motions for a directed verdict 
on the first and second counts (the larceny counts) 

at the close of the Government’s case, and also after 

! 

the defendant had announced his case closed without 

! 

the introduction of any testimony. 

Likewise the Court at the close of the entire case 
overruled the defendant’s motion for a directed ver¬ 
dict on the whole case. , j 

Evidence of a most prejudicial nature and! character 
was offered against this defendant, and which will be 
discussed in detail under the assignment of error deal¬ 
ing therewith. 
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The Court refused several instructions asked for 
by the defendant, and over the defendant’s objection 
granted instructions asked for on behalf of the Gov¬ 
ernment, which is likewise assigned as error. 

The evidence introduced upon behalf of the Govern¬ 
ment tended to show that on the fourth day of March, 
1932, Mrs. Evalyn Walsh McLean sought out the de¬ 
fendant and requested that he come to see her on a 
matter of business. The defendant responded to the 
call, and was told in substance by Mrs. McLean that 
she was much interested and had great sympathy for 
Colonel and Mrs. Lindbergh, and asked the appellant 
if he thought there was any way that he, the appellant, 
could help in the matter of getting the baby back; 
if he could make any contact; and that appellant stated 
he thought he could; that he had recently been in New 
York and had heard a friend speak of pulling off a 
big kidnapping case with which Means declined to 
have anything to do, and, in response to a question 
from Mrs. McLean, tha> he thought he could pick up 
the contact again. “I asked him if he was willing to. 
He said, Yes, he was.” (R. p. 13.) 

As a result of the conversation that day and the 
following days, Mrs. McLean gave Means One Hun¬ 
dred Thousand ($100,000.00) Dollars, the amount of 
ransom money which he stated the kidnappers would 
require before delivering the Lindbergh baby; Mrs. 
McLean ‘‘was to turn the money over to Means, and 
he was to give it to the contact man—the man that had 
the baby—one of the contact men.” (R. p. 16.) Mrs. 
McLean and Means devised a code to be used between 
them; Mrs. McLean was to be 11; the kidnappers were 


* 
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19; Means was 27; and Father Hurney was 7. (R. p. 
17.) j 

The witness, Mrs. McLean, testified that on March 
17th (R. p. 20-21) the witness went to th|e home of 
Means in Chevy Chase, Maryland, and that there 
Means stated to her that the money belonging to the 
witness is “here,” put up in a paper witih a lot of 
brown seals. And Means stated he wanted to show 
this to the witness and “he opened a package, and it 
was in five packages like that (indicating), bound 
with a brown cord. I just looked it over, and it looked 
like my money. He said, ‘Here is all your money 
safe.’ ” (R. p. 20.) j 

With respect to the second count of the indictment 

the evidence tended to show that on Friday, March 

! 

18th, Means told the witness that “they needed more 
money; they didn’t want to tap the $ 106 , 000 ; they 
needed more money.” (R. p. 21.) That the witness 
got four or five thousand dollars and gave Means four 
thousand dollars of it for expenses. (R. p.|21.) That 
the kidnappers needed the four thousand dollars for 
expenses. (R. p. 21.) She gave him $4,000, or $5,000 
for expenses “for the kidnappers.” (R. p.i 45.) 


i 

i 
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ASSIGNMENT OF ERRORS 

The errors assigned may for convenience be grouped 
and considered under the following titles: 

I. Refusal to Require Election. 

II. Motion for Directed Verdict. 

III. Erroneous Admission of Evidence. 


I. 


REFUSAL TO REQUIRE ELECTION 

Refusal of the Court to require the Government to 
elect between the first and second counts (the larceny 
counts), and the third and fourth counts ( the em¬ 
bezzlement counts): (1) at the close of the Govern¬ 
ment’s case; (2) at the close of the entire case. 

Inasmuch as the defendant offered no evidence, but 
stood upon the Government’s case, the refusal of the 
Court to require an election between the larceny counts 
and the embezzlements counts, both at the close of the 
Government’s case, and at the close of the entire case, 
constitutes error justifying reversal. 

At the close of the Government’s case, the defend¬ 
ant did not know and the Court refused to require 
the Government by an election, to inform him, whether 
or not the Government would contend before the jury 
that the defendant was guilty of larceny or embezzle¬ 
ment. 

In this situation the defendant closed his case with- 
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j 

out offering any testimony, and renewed his motion to 
require the Government to elect between the larceny 
counts and the embezzlement counts, which motion the 
Court overruled. 

There being no evidence offered upon behalf of the 
defendant, an election should then have been required, 
because if the District Attorney did not know what 
offense his evidence, standing alone, tended to prove, 
it would appear that a nolle prosique of the entire case 
vrould be in order. 

If the Court vras in doubt as to what offense the 

i 

evidence of the Government, standing alon0, tended to 
prove, the Court should not have permitted a jury of 
laymen to speculate with respect to whether the evi¬ 
dence showed the offense of larceny, or the offense of 
embezzlement, considering the line of demarkation is 
often difficult even for the Court. 

4 4 The distinction between larceny and embezzle¬ 
ment, under the circumstances of aj particular 
case, often becomes a close one.” 

Talbert v. United States, 42 App. D. C. at p. 
14-15. 

ii. | 

MOTION FOR DIRECTED VERDICT 

It is respectfully submitted that the Court was in 
error in overruling the motion of the defendant for a 
directed verdict upon the first and second counts of 
the indictment (larceny counts), which motion was 
made: (1) at the close of the Government’s ^ase; (2) 

i 

at the close of the entire case. (R. p. 87.) j 


i 

i 
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The question here to be determined is whether or 
not the evidence in this case showed the defendant to 
be guilty of larceny. 

In this regard it becomes important to consider that 
which the evidence shows with respect to the relation¬ 
ship between Mrs. McLean and Means. 

1. She had known him for some years prior to 
March 4th, 1932. (R. p. 34.) 

2. She sought Means out March 4th, 1932, and em¬ 
ployed him to go to vrork for her. (R. p. 13.) She 
related the nature of the business. (R. p. 13.) 

3. The subject matter of the employment of Means 
was the choosing of Mrs. McLean, with which the de¬ 
fendant had nothing to do. (R. p. 13.) 

4. She directed where he should go, and when he 
should go. (R. p. 29, 30.) 

5. She was in constant communication with him. (R. 
p. 24, 35,36, 38, 39, 40.) 

6. She delivered money to him with authority to 
turn the same over, and deliver it, to a third person, 
thereby clothing him with authority to pass title to the 
same. (R. pp. 16, 18, 34, 36, 42.) 

7. She saw “her” money in Means possession many 
days after it had first been delivered to him. (R. p. 
20 .) 

8. She gave written directions to Means with respect 
to her money. (R. p. 37.) 

9. Mrs. McLean expressly, in vrriting, refers to and 
describes Means as “her employee,” and as having 
been employed by her. (R. p. 31.) 

All of vrhich shows the relationship between Mrs. 

I 
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McLean and Means to be that of master and servant or 
principal and agent. 

The contention and theory of the Government is, 
that the evidence establishes larceny by frick. 


The trick and fraud relied upon by the Govern¬ 
ment is the claim that the statements of Means with 
respect to being in contact with the kidnappers of the 
Lindberg child, having seen the Lindbergh baby, hav¬ 
ing had communications with the kidnappers of the 
Lindbergh baby, were false, and were us6d and em¬ 
ployed by him as a means or trick to obtain money 
from Mrs. McLean. 


There is not one line of testimony to sh ow that a ny 
statement made.lra ^MftflJi&- lo Mrsi McLean wgs fcd se. 
The Government contented itself with proving the 
statements of Means to Mrs. McLean, his acts and 
conduct, which were entirely consistent with inno¬ 
cence; the giving of money to Means, and the fact 
that it had not been returned to Mrs. McLean at the 

i 

time of the trial, demand in writing (R. p. 31) for its 
return having been made. Is a written demand, for 
the return of property, consistent with larceny or 
embezzlementf No evidence whatsoever was offered 
tending to prove that any statement mad^ by Means 
to Mrs. McLean was untrue. I 


Mrs. McLean testified that Means told her “that 
the ransom of the kidnappers had been raised from 
$50,000 to $100,000”; that “she believed wdiat he 
said;” that “the Witness relied upon Means’ state¬ 
ment as being true; that it was because of that state¬ 
ment—the $50,000 being raised to $100,p00;***and 


i 


j 

i 
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because of the fact that she believed it to be true, that 
she delivered the $100,000 to Means.’’ (R. p. 34.) 

“ And it was delivered to him, to turn over and give 
to the kidnappers in return for the baby.” (R. p. 
34.) 


i: 
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No evidence at all was offered to prove that the 
above statements attributed to Means, or any other 
statements attributed to him, were false. 

The evidence shows that the offense, if any, was 
embezzlement and not larceny. 

1. Possession and title to the money passed to the 
defendant. 

'■*■»*•* « *./>- —, g.-■ . — 

2. The agency of tjie defendant is establ ished by the 
evidence.. 

3. The money was not delivered for any special lim¬ 
ited purpose, but was delivered to the defendant to be 
paid over, in return, or exchange for the Lindbergh 
baby. Defendant was thus invested with a discretion 
as to the recipient of the money, which was to be paid 
over and delivered, and title passed in barter and ex¬ 
change for the Lindbergh baby. 

The distinction between larceny and embezzlement 
is clearly stated in the leading case in this jurisdic¬ 
tion of Talbert v. United States, 42 App. D. C. at p. 
14-15, as follows: 



“The court, as we have seen, charged the jury 
that if defendant had possession as an ordinary 
salesman with authority to pass the title on re¬ 
ceiving payment or part payment , or such assur¬ 
ances as he was authorized to receive, and then 
appropriated the articles to his own use, the act 
would be embezzlement, and not larceny . If, on 


! 

i 

i 

i 

I 

i 

; 

n ! 

the other hand, his possession was for the pur¬ 
pose of showing the goods to a prospective pur¬ 
chaser to see if he was willing to buy the same, and, 
if so, to submit the name of the purchaser to his 
employer and have him determine whether he 
should consummate the sale; but if no purchaser 
be found, or no contract approved, he was to re¬ 
turn the article to the owner; then, ifj having the 
article for that limited purpose only, he later 
made up his mind fraudulently to appropriate it 
to his own use,—the possession, in law; would still 
be in the true owner, and the offense would be 
larceny. In such case, it was added: ‘He was 
like any other servant intrusted with; a piece of 
property to do a particular thing with it; just 
the same as if you sent your horse by a servant 
to the spring for water; and he ran;away with 
it and stole it, he was taking away your posses¬ 
sion of the horse, because he had not any posses¬ 
sion of the horse in the sense in which that word 

is used.” (Italics ours.) 

# * * # 

! 

“The distinction between larceny and embezzle¬ 
ment, under the circumstances of a particular 
case, often becomes a close one, and in defining 
it the authorities are in apparent conflict in many 
instances. How much of this is referable to the 
language of particular statutes it is unnecessary 
to inquire. Embezzlement, as a distinct offense 
defined in our Code, is where any agent, attorney, 
clerk, or servant wrongfully converts to his own 
use, etc., anything of value which shall come into 
his possession or under his care by virtue of his 
employment, etc. Code, sec. 834.” 

i 

i 

_In the Talbert case the defendant bar! possession 
an article of personal property, with authority to pas s 
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title on receiving payment in mon ey for the sam e. In 
the instant case the defendant had possession of 
money wiih^autliority^to pass title ^TEeret o uponjrg- 
ceiving m" return JJierefor Ike, Lindbergh baby. 

'/ The testimony of Mrs. McLean clearly establishes 
a relationship of master and servant, or principal and 
agent, and that the money came into the possession 
of the defendant by virtue of his employment by Mrs. 

i McLean. 


Under the testimony of Mrs. McLean, an^ action 

Jt he value of his service s rendered_It follows that 

the relationship of principal and agent, or master and 
servant, existed between Them. anciThar it was be- 


cause of this relationship, initiated and brought into 
-being ^vis tence by Mrs. McLean^ that the mone y 
_was delivered to th e, defendant, not for ajimi ted pur¬ 
pose, but for the purpose of delivering title and pos¬ 
session thereto to anyone who would deliver to the 
defendant, in return therefor, the Lindbergh baby. 
The money was not delivered to the defendant for the 
purpose of showing the same and bringing the kid¬ 
napper and Mrs. McLean together, for the purpose 
of making an agreement or an exchange, but, was, ac¬ 
cording to the positive testimony of Mrs. McLean, de¬ 
livered by her to the defendant for the purpose of 
paying the same in exchange and return for the Lind¬ 
bergh baby. 


In Woodward v. United States, 38 App. D. C. 325, 
the defendant represented to his principal that it would 
be necessary to employ one Lamar, a lawyer in Wash¬ 
ington, in and about the business of the principal, and 
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the defendant received $5000.00 from his principal to 
be paid to Lamar as a fee. Lamar had ndt been en¬ 
gaged by the defendant and never received the money. 
This" Court upnelcl a conviction of embezzlement. 

What difference can there be between \Voodward 
stating to his principal that it was necessary to have 
$5000.00 to pay to a lawyer, and the casej at bar in 
which it is alleged that the defendant stated to his 
principal that it would be necessary to have $100,- 
000.00 to pay to the kidnappers for the return of the 
Lindbergh baby, when he, the defendant^ had been 
engaged to recover the Lindbergh baby for Mrs. 
McLean. 

In that case it was proven that th e statement of 
the defendant was false. I n the insfant case no state- 
ment of the defendant was shown to be false. 

The testimony offered by the Government showed 
that the crime of embezzlement, if any, had! been com¬ 
mitted, and which evidence likewise shows conclus¬ 
ively that the crime of larceny was not committed. 

The defendant offered no evidence. Therefore, we 
are not confronted with the usual difficulty of a con¬ 
flict in the testimony. 

If it be demonstrated by a reference to the testi¬ 
mony in this case that the crime, if any, of embezzle¬ 
ment, and not larceny, was committed, then it follows 
that the defendant’s motion for a directed werdict on 
counts x one and tvro, the larceny counts, upon which 
he stands convicted, should have been grarited by the 
Court, and nothing remains but a reversal of the 
erroneous judgment entered. 

The following testimony is conclusive Tippft the ques- 
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t ion that embezz lement, and not larceny, was the 
crime, if any, p roven b y the testimony. 

1. Mrs. McLean had known Means for a num¬ 
ber of years. (R. p. 34.) 

2. On March 4th, 1932, Mrs. McLean sought out 
Means, telephoning him, requesting that he call 
at her residence on a matter of business, that 
evening. (R. p. 13.) 

3. Upon Means’ arrival at the home of Mrs. 
McLean, pursuant to her request, she told Means 
that she was very much interested and had great 
sympathy for Colonel and Mrs. Lindbergh, and 
asked Means if he thought there was any way that 
he could help in the matter of getting the baby 
back; if he could make any contact. Means stated 
that he thought he could, and Mrs. McLean in¬ 
quired why he thought that he could. Means then 
explained his reasons for thinking he could make 
a contact. (R. p. 13.) 

4. Mrs. McLean then inquired whether Means 
had broken with the contact, to which he had re¬ 
ferred, and he replied that he had not and could 
pick it up again. Mrs. McLean asked Means if 
he was willing to do so, and Means replied that 
he was, and he would go right to work on it. 
(R. p. 13.) 

5. On the next Saturday Means was in touch 
with Mrs. McLean and reported that he had made 
the contact and that things looked all right. (R. 
p. 15.) 

6. Means reported to Mrs. McLean that the 
ransom money had been raised from $50,000 to 
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$100,000, and Mrs. McLean replied: “1**all right, 
I would try to get it, if I could just get the baby. 
***I was to turn the monev over to Means, and 
he was to give it to the contact man—the man that 
had the baby—one of the contact men.” (R. p. 
16.) The money was delivered to Means to turn 
over and give to the kidnappers in return for the 
baby. (R. p. 34.) 

7. Subsequently Means reported to Mrs. Mc¬ 

Lean that “they needed more money;” and the 
witness gave Means $4,000 for expenses . (R. p. 

21 .) j 

8. Means was the employee of M rst McLean— 
she says so herself , (JL-p-31.) 

9. Mrs. McLean was the employer of Means— 
she says so herself. (R7 pT~3I7p 

10. Means was Mrs. McLean’s employee—her 
attorneys, learned m the law, say so. (R. p. 31.) 

i 

11. Mrs. McLean ga.ve. Jiar .^emplaxee, Means, 
$100,000, “and he was to give it to the contact 

.it i ■ U ii 

man—the man that had the baby—one of the 
contact men.” (R. p. 16.) Mrs. McLean deliv¬ 
ered the $100,000 to her employee, Means, “to 
turn over and give to the kidnappers in return 
for the baby.” (R. p. 34.) j 

12. Mrs. McLean gave written instxja.ctjmuuto 

her employee, Mea ns, with respect to: her money. 
(R. p. 37.) ! 

13. Mrs. McLean instructed her employee, 

Means, with respect to his movements. (R. p. 
30, 36.) | 

14. Mrs. McLean received from her employee, 
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Means, reports from day to day. (R. p. 24, 35, 
36, 38, 39, 40.) 

15. Mrs. McLean, as employer, made a demand 
upon her employee, Means, sanctioned and ap¬ 
proved by counsel learned in the law, for a return 
to her of money delivered to him, by virtue of 
his employment as her agent and servant. (R. p. 
31.) (Who ever heard of a lawyer making a de¬ 
mand upon a thief for the return of stolen prop¬ 
erty. The purpose of the demand was to he used 
as evidence of conversion by the agent or servant 
in order to make out a case of embezzlement.) 

16. On March 17th T th e employee, M eans, .dis¬ 
played to his^employer^ Mrs. Jke.mqn£y 

which had been turned over to him. and, the~em- 

i ployee reported at that time to her, 4 ‘Here is all 
your money safe.” (R. p. 20.) Means slipped 
the address back on the package, and it said, 
“Gaston B. Means,’’ and Means wrote after 
“Mrs. Evelyn Walsh McLean.” (R. p. 20.) 

ljL Mrs.„. McLean, the emplo yer, made a de¬ 
mand upon the employee, Means, to return the 
money which had been delivered to him. (R. p. 
31.) (Is a written demand made upon a thieff) 

18. Means did not comply with the demand to 
return the money. (R. p. 31.) 

Under Section 834 of the Code, to constitute the 
offense of embezzlement: 

“If any agent, attorney, clerk, or servant*** 
shall wrongfully convert to his own use, or fraud¬ 
ulently take, make way with, or secrete, with in¬ 
tent to convert to his own use, anything of value 
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which shall come into his possession or under his 
care by virtue of his employment or office^***shall 
be deemed guilty of embezzlement***.” i 


. in this case show s 

all of the essential elements of the offense of embezzle- 

-m-a iJi — -1|— n i — *“—i-rw-n--'nrr-m-rir tr^trrrr-i- 

ment to have been established: 


1. Means was the servant of Mrs. McLean. 


oney came into his possession, or under his 


3£gjg 

3. Failure to comply with the demand for the 


r eturn ot the money (R. p. 31) is evidence of 
conversion, so that'~theT evidence above outlined 
establishes all of the elements of the offense of 
embezzlement. 

i 

This Court said in Ambrose v. United States, 45 
App. D. C. 112: i 

“Embezzlement is a creature of th6 statute, 
not being an offense at common law. Generally 
speaking, it may be defined as the fraudulent con¬ 
version of another’s personal property by one to 
whom it has been intrusted, with the intention of 
depriving the owner thereof/ **It is at; once ap¬ 
parent that the principal difference between lar¬ 
ceny and embezzlement lies in the manner in 
which possession of the property is acquired. In 
larceny there is a trespass, accompanied by an 
intent to steal, while in embezzlement there is a 
fraudulent conversion of property the possession 
of which was lawfully acquired.” I 

I 

In Moore v. United States, 160 U. S. 268, the Court 
said: 

“ Embezzlement is the fraudulent appropriation 
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of property by a person to whom such property 
has been intrusted or into whose hands it has law¬ 
fully come. It differs from larceny in the fact 
that the original taking of the property was law¬ 
ful *or with the consent of the owner, while in lar¬ 
ceny the felonious intent must have existed at 
the time of the taking.” 

In Eohde v. United States, 34 App. D. C. 249, the 
Court said: 

4 ‘The first assignment of error is that the offense 
shown by the evidence, if an offense at all, is 
larceny, and not embezzlement, as charged in the 
indictment. To constitute larceny the property 
must be unlawfully taken from the possession of 
another, with the fraudulent intent to convert the 
same to his own use. The taker without the con¬ 
sent of the owner commits a trespass. The of¬ 
fense of embezzlement consists in the wrongful 
conversion of the property which has been in¬ 
trusted to the possession of another. He com¬ 
mits no trespass or wrong in acquiring the pos¬ 
session, but a breach of trust in converting the 
property to his own use. As the appellant was 
intrusted with the money in this case, as the agent 
of the owner, if he committed any offense at all, 
it amounted to embezzlement, and he was pro¬ 
perly indicted and convicted of that offense, under 
sec. 834 of the Code***.” 

SECOND COUNT OF INDICTMENT 

The Court should have directed a verdict for the 
defendant under the second count of the indictment, 
charging larceny of $4,000 on March 18th, 1932. 

All of the evidence with respect to the manner in 
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! 

which $4,000 was delivered to Means by Mrs. McLean 
is as follows: 


i 

“ <# **Friday, March 18, we came in to the city, 
to the Massachusetts Avenue home of the Wit¬ 
ness and there we met Means and he said they 
needed more money; they didn’t want to tap the 
$100,000; they needed more money. So I got, as 
I remember, four or five thousand dollars, and 
gave him four of it for expenses, and I kept a 
thousand myself for expenses to go down to Aiken 
with. (Italics ours.) 

‘Q. Now, the $4,000 was given at your home 
on Massachusetts Avenue? A. 2020,j yes, sir. 

‘Q. That made $104,000 altogether? A. Yes, 
sir.’ i 

i 

4 He said they didn’t want to break up the $100,- 
000; they needed it for expense purposes. 

‘Q. They needed the $4,000 for expenses? 
A. Yes; the kidnappers did.’ ” (R. p. 21.) 

She (Mrs. McLean) gave him (Means)] “it might 
have been $4000, but I thought it was $5000, which she 
gave him as expenses for the kidnappers.” (R. p. 
45.) | 

The above is all the eyidezica^.with^xespect to the 
second count. This evidence does not prove larceny. 
T he evi dence shows considera ble traveling—Ch icago, 
Aiken. S. C.. EPPaso] Texas, etc. The defendant’s 
home vras in Maryland. That expensgjwas incurred 


during the travels of the defendant is pbyious—-The 
essential elements of larceny, or larceny by trick* can¬ 


not be found in this evidence. 
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LARCENY BY TRICK 

In the court b elow the District Att orney contended 
in one breath that the evidence for the Government ,, * 

established beyond a reasonable dmihtj^ pf . 

embezzlement. In the next breath he contended that 
the evidence for the Government established thiT .. 
crime of larce nyby trick. The evidence being undis¬ 
puted, no evidence being offered by the defendant, a 
jury of laymen was permitted, over objection by the 
defendant, to speculate as to which offense if any, the 
Government’s evidence proved. „ 

The theory upon wdiich the District Attorney sought 
to maintain counts one and two was that the evidence 
showed larceny by trick, in that the defendant falsely 
made representations to Mrs. McLean with respect to 
his ability to contact the kidnappers, and with respect 
to his subsequent contact and negotiations with them. 

The District Attorney contended that these represen- # 

tations were false. 

There was before the jury no eviden cedAe.falsity 

— mir , - --— - ZT „ , , Z1T 

of any representation made by the def endant to Mrs . 

McLean. 

The evidence with respect to the representations 
made by the defendant was, it must be remembered, # 

evidence offered by the Government, and the Govern¬ 
ment takes the position that statements made by the 
I defendant, which it, the Government, proved as a part 
j of its case in chief, were false, notwithstanding there 
| was no testimony even tending to show the falsity of 
j any statement made. And the Government also 
: sought to have the jury infer that the statements made 


r 
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by the defendant were false, when there was no just 
or reasonable foundation for such an inference, and 
this, despite the fact that the defendant throughout 
was presumed to be innocent, and every representor 
tion he made was presumed by the law to be honest and 
truthful. In the face of this rule of law,: which has 
the force and efficacy of proof itself (Coffin v. United 
States, 156 U. S. at p. 459-460; Cochran v. United 
States, 157 U. S. at p. 299-300), any argument under ¬ 
taking to justify drawing an inference of falsity fro m^ 
a statement made by 9 . defendant, because he is a de - 
fendant. must fall in the face of the following lan- 
guage of the Supreme Court of the United States in 
Coffin v. United States, supra: 

1 

i 

“The fact that the presumption of innocence 
is recognized as a presumption of law and is 
characterized by the civilians as a presumptio 
juris, demonstrates that it is evidence in favor of 
the accused. For in all systems of law legal pre¬ 
sumptions are treated as evidence giving rise to 
resulting proof to the full extent of their legal 
efficacy. ! 

6 ( Concluding then, that the presumption of in¬ 
nocence is evidence in favor of the accused in¬ 
troduced by the law in his behalf, let us consider 
what is ‘reasonable doubt . 7 It is of necessity the 
condition of mind produced by the proof result¬ 
ing from the evidence in the cause, jit is a re¬ 
sult of the proof, not the proof itself; whereas 
the presumption of innocence is one of the instru¬ 
ments of proof, going to bring about the proof, 
from which reasonable doubt arises; thus one is 
a cause, the other an effect . 77 (Italics ours.) 
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If all the Government proved may be true, and still 
the defendant be not guilty of the crime charged, there 
is no case for the jury. 

It is now settled law that there must be substantial 
evidence to warrant an appellate court in affirming a 
conviction. 

Keeping in mind that the defendant stands con¬ 
victed of larceny, and that in order to sustain this con¬ 
viction an intent to appropriate the money to his own 
use must have existed in the District of Columbia at 
the moment he received the same from Mrs. McLean, 
it is suggested: 

1 . The money was in the defendant’s posses¬ 
sion on March 17th, in the State of Maryland, 
where it was exhibited to Mrs. McLean. 

2 . To support the theory of the government 
that the defendant was guilty of larceny by trick, 
the trick consisting in allegedly false statements 
made to Mrs. McLean by the defendant, not one 
word of evidence has been offered to show that 
any statement ever made by the defendant to 
Mrs. McLean was false. 

It is urged that the substantial evidence required 
by the law to sustain a conviction is not contained in 
this record. 
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SUBSTANTIAL EVIDENCE NECESSARY TO 
SUPPORT CONVICTION j 

i 

In Sherman v. United States, 268 Fed: at p. 518, a 
prosecution for receiving and concealing intoxicating 
liquors, it is said: 

i 

i 

4 ‘The only fact pointing to criminality is that 
these goods were found in the defendant’s pos¬ 
session in a baby buggy covered with a pillow and 
quilt. The case is purely one of circumstantial 
evidence, and the rule in such cases is that the 
proof shall exclude every other reasonable hy¬ 
pothesis, except the guilt of the accused. Wright 
v. United States, 227 Fed. S55***; Gafst v. United 
States, 180 Fed. 339***; Vernon v. United States, 
146 Fed. 121***.” I 


In Wolf v. United States, 238 Fed. at p.906, a pros¬ 
ecution for concealing property in violation of the 

i 

Bankruptcy Act, the general rule is thus stated: 


“But moral probability, however strong, can¬ 
not take the place of legal evidence,, and infer¬ 
ences which the jury may draw in a case like this 
must be based upon facts which of themselves 
tend to establish the guilt of the accused. In our 
judgment, such a basis is not found in the case 
here presented. 

“In the face of a situation like this, where sus¬ 
picion is almost instinctive, we are liable to for¬ 
get the nature and degree of that protection which 
the law affords by the presumption of innocence. 



It may therefore be profitable to recall the force¬ 
ful words of Mr. Justice (now Chief Justice) 
White, in Coffin v. United States, 156 U. S. 458, 
15 Sup. Ct. 404, 39 L. Ed. 481: 

“ ‘Now the presumption of innocence is a con¬ 
clusion drawn by the law in favor of the citizen, 
by virtue whereof, when brought to trial upon a 
criminal charge, he must be acquitted, unless he 
is proven to be guilty. In other words, this pre¬ 
sumption is an instrument of proof created by the 
law in favor of one accused, whereby his inno¬ 
cence is established until sufficient evidence is in¬ 
troduced to overcome the proof which the law has 
created.’ ” (Italics ours.) 

In Vernon v. United States, 146 Fed. 122, a prose¬ 
cution for bribery, the Court says: 

“No matter how reprehensible the conduct of 
the defendant might have been, under the indict¬ 
ments there could be no conviction unless there 
was substantial evidence justifying a finding by 
the jury that he had offered, given or promised to 
Blanton money for the purposes in the indict¬ 
ment set out. 

• « * 

“Circumstantial evidence warrants a convic¬ 
tion in a criminal case, provided it is such as to ex¬ 
clude every reasonable hypothesis but that of 
guilt of the offense imputed to the defendant; or, 
in other words, the facts proved must all be con¬ 
sistent with and point to his guilt only and incon¬ 
sistent with his innocence. The hypothesis of 
guilt should flow naturally from the facts proved 
and be consistent with them all. If the evidence 
can be reconciled either with the theory of inno¬ 
cence or of guilt the law requires that the defend- 


25 


ant be given the benefit of the doubt and that the 
theory of innocence be adopted.” Citing a num¬ 
ber of cases. j 

In Wiener v. United Slates, 232 Fed. at p. 801, a 

i 

prosecution for conspiracy, it is said: 

i 

‘‘ Every person is presumed to be innocent un¬ 
til his guilt is proved beyond reasonable doubt. 
The presumption of innocence is evidence in favor 
of the accused, introduced by the law in his be¬ 
half. This principle is ‘axiomatic and element¬ 
ary, and its enforcement lies at the foundation of 
the administration of our criminal law.’ 

“ ‘It is a maxim which ought to be inscribed in 
indelible characters in the heart of every judge 
and juryman.’ Coffin vs. United States, 156 U.S. 
432, 453, 456, 15 Sup. Ct. 394, 404 (39 U Ed. 481). 

“ ‘Unless there is substantial evidence of facts 
which exclude every other hypothesis but that of 
guilt, it is the duty of the trial court! to instruct 
the jury to return a verdict for the accused; and 
where all the substantial evidence is aS consistent 
with innocence as with guilt, it is the duty of the 
appellate court to reverse a judgment of convic¬ 
tion. ’ ” ! 

I 

In Hart v. United States, 84 Fed. 799, 808, the Court 
said: 

i 

i 

“Now, it is a familiar rule in criminal cases 
that, to justify a conviction upon circumstantial 
evidence, the inculpatory facts must ! be incom¬ 
patible with the innocence of the accused, and in¬ 
capable of explanation upon any other reasonable 
hypothesis than that of his guilt.” 



In Scoggins v. United States, 255 Fed. at p. 827, a 
prosecution for the sale of liquor, the general rule is 
stated thus: 

‘‘But it is indispensable to the maintenance of 
this verdict and judgment that there should have 
been substantial evidence of a sale or of an offer 
to sell some of the whisky by the defendant. * * * 
“***as the alleged contract here was illegal, 
and its making criminal, the legal presumption 
was that the defendant did not make it, and this 
presumption prevailed until he was proved to 
have done so beyond a reasonable doubt. The 
burden was upon the Government to make this 
proof, and evidence that is as consistent with in¬ 
nocence as with guilt is insufficient to sustain a 
conviction. Our search for substantial evidence 
in this record that the defendant ever consented 
to sell any whisky to McDaniel has been in vain. 
The latter’s testimony goes no further than this; 
That he saw the defendant on a side street on a 
Saturday night; that he put his arms around him 
and took a bottle of whisky out of the defendant’s 
pocket; that he told him he would see him Tues¬ 
day ; that he offered to pay him something on that 
day, and the defendant refused to take the 
money. ’ ’ (Italics ours.) 

In Sullivan v. United States, 283 Fed. at p. 867, a 
prosecution for violation of the narcotic law, it is 
said: 


“There was a legal presumption that Sullivan 
was innocent of this charge until he was proven 
to be guilty thereof beyond a reasonable doubt. 
There was no direct evidence that he ever saw, 
or had, or signed, or used that or any other order 
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form to procure these or any other drugs, and he 
never claimed these. All the evidence, if any 
there was against him, was circumstantial. 

“ ‘And evidence of facts that are as consistent 
with innocence as with guilt is insufficient to sus¬ 
tain a conviction. Unless there is substantial 
evidence of facts which exclude every other hy¬ 
pothesis but that of guilt, it is the duty of the trial 
court to instruct the jury to return a verdict for 
the accused; and where all the substantial evi¬ 
dence is as consistent with innocence j as with 
guilt, it is the duty of the appellate court to re¬ 
verse a judgment of conviction .’ ” (Italics ours.) 


See to same effect— 


Wright v. U. S., 227 Fed. at p. 857. 
Chass v. U. S., 258 Fed. at p. 912. 

(Writ of error denied 63 L. ed. 1196.) 
Hart v. U. S., 78 Fed. at p. 873. 

Vernon v. U. S., 146 Fed. at pp. 123, 125. 


At most, the Government’s case cannot be said 
to do more than raise a suspicion, and circumstances 
of suspicion, no matter how grave or strong, are not 
proof of guilt. 

i 

I 

i 

i 

Binkley v. State, 34 Nebr. 757, at p. 764. 

People v. O’Bryan, 1 Wheel Cr. (N. Y.) 21. 

Pilkinton v. State, 19 Tex. 214. 

Grant v. State, 3 Tex. App. 1, at p. 5.| 

Henderson’s case, 98 Va. 798. 


i 


i 



No man can rightfully be convicted on conjecture, 
speculation or theory, however plausible. 


Cochran v. U. S., 157 U. S. 298. 
Coffin v. U. S., 156 U. S. 432. 


Even a strong probability that the accused is guilty 
is not sufficient to warrant a verdict of guilty, and this 
is true, although it may appear from the evidence 
that the probabilities of his guilt are greater than 
the probabilities of his innocence. 

Spraggins v. State, 139 Ala. 92 at pp. 98,103. 

Nelms v. State, 58 Miss. 362 at p. 368. 


The probability of the defendant’s innocence is a 
just foundation for a reasonable doubt of his guilt. 



Howard v. State, 108 Ala. 571, at p. 576. 

Prince v. State, 100 Ala. 144, at p. 147. 

Nelms v. State, 58 Miss, at p. 368. 

Spraggins v. State, 131 Ala. 43, at pp. 98, 108. 
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ERRONEOUS ADMISSION OF EVIDENCE 

i 

The Court erred in permitting the witness, Mrs. 
McLean, to testify as follows: 

i 

*‘ ‘Q. Was there anything said about where he 
had first made the acquaintance of this man? 
A. Yes; I remember he said the man was in the 

Atlanta Penitentiary with him.’ ” (R. p. 14.) 

! 

i 

Prejudicial error also was committed by the ad¬ 
mission of evidence given by the witness Guggenheim 
(R. p. 68) and the witness Fleming (R. p. :80) to the 
effect that Means had been in jail and in the peni¬ 
tentiary. 

An examination of the record discloses that the 
testimony of Mrs. McLean, Mr. Guggenheim and Mr. 
Fleming, could, and should have omitted the refer¬ 
ence to the incarceration of the defendant in jail and 
the penitentiary. The force of the testimony would, 
in no degree, have been lessened; by such references 
the testimony was in no sense made more clear and 
understandable, and the testimony with respect to the 
incarceration of the defendant was not at all neces¬ 
sary; it served but one purpose, and one purpose 
alone—that of prejudicing the defendant before the 
jury. | 

In Robinson v. United States, 57 App. D. C. 143, 
holding it to be error to permit evidence fending to 
show commission of another crime, this Court said: 

4 4 That fact simply reflected upon the defend¬ 
ant’s character, which had not been put in issue. 


■ 

i 


i 

i 


It did not tend to prove the crime charged, nor 
to connect the defendant with it if committed; 
nor did it have any possible connection with the 
charge of robbery, w T hich was then on trial.’’ 

In Cravrford v. United States, 59 App. D. C. at p. 
358, it is said: 

“We now come to the consideration of the 
error assigned on the admission of proof in re¬ 
spect of the trip into Maryland for the purpose of 
hijacking. This objection does not go to the rule 
of law which forbids the admission of evidence 
of prior crime against a defendant, for the rea¬ 
son that no crime w r as committed in Maryland. 
While concededly the defendants went there with 
the intention of committing a criminal offense, the 
opportunity was not afforded, and no offense was 
committed. The error in the admission of this 
evidence consists in placing the reputation of the 
defendant in issue on a matter not related to the 
commission of the crime of which defendant was 
convicted . In a criminal trial, no one can place 
the reputation of a defendant in issue hut the de¬ 
fendant himself. 

“That the evidence here admitted w*as most 
prejudicial and damaging, there can be no doubt. ’’ 
(Italics ours.) 

In Billings v. United States, 42 App. D. C. 413, evi¬ 
dence vras received with respect to whether the de¬ 
fendant had been arrested before, and the use of a 
picture of the defendant from the rogues’ gallery, the 
Court holding this error said: 

<<**** we p erce i ve h ow the denial by the 

defendant, at the time of his arrest, that he had 
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previously been arrested, could be said to indi¬ 
cate a consciousness of committing this robbery, 
even although the government had followed up 
that testimony with proof that he had been thus 
arrested under another name. The fact in issue 
was the guilt or innocence of the defendant of the 
crime charged, and the presumption of innocence 
attended him at the trial. And yet the jury were 
clearly given to understand that he was a mam 
with a criminal record. The language used by the 
detective was talismanic. Undoubtedly the jury 
understood that the 4 gallery ’ referred to was the 
‘rogues’ gallery,’ and appreciated to the fullest 
extent the allusion to the photograph which the 
detective had shown the defendant. 

“In the present case it is not unlikely that the 
result would have been the same had the inad¬ 
missible testimony been excluded, but we cannot 
assume that it would have been. It clearly ap¬ 
pearing that this testimony was prejudicial to the 
defendant, it is our duty to reverse the judgment, 
to the end that he may have a fair and impartial 
trial.” (Italics ours.) 


To same effect: 

| 

Ellis v. D. C., 45 App. D. C. 384. j 
Boyd v. U. S., 142 U. S. 450. 

Borum v. U. S. (Ct. of App. D. C.) 56 Fed. (2) 
301. 

Eyan v. U. S., 26 App. D. C. 83. 

Dyer v. U. S., 186 Fed. at p. 620. 

Mercer v. U. S., 14 Fed. (2) at p. 283. 

Fish v. U. S., 215 Fed. at p. 551. 

Bishop New Crim. Pro., (2nd Ed.) Sec. 1120. 
Toothman v. U. S., 203 Fed. 218. 
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In Partridge v. U. S., 39 App. D. C. at p. 577, the 
Court observed: 

“The undue zeal of the prosecutor often leads 
him to attempt the introduction of evidence of a 
distinct crime under the contention that it is rele¬ 
vant as tending to prove identity, motive, or in¬ 
tent. In such cases it is the function of the trial 
court to enforce the just rule of law for the pro¬ 
tection of the accused.’’ 


In Newman v. U. S., 289 Fed. at p. 716, it is said: 

“While much discretion is reposed in trial 
courts as to the manner and method of procedure 
before them, including the introduction of testi¬ 
mony, still there are well-defined and fixed rules 
governing them, beyond which they must not go. 
The most important thing to be attained is a fair 
and impartial trial, and anything that impugns 
or infringes on this right, operating prejudicially 
to an accused, can never be allowed, and should 
not be sustained. It is axiomatic, and must be 
accepted in criminal trials, that accused are pre¬ 
sumed to be innocent, and that their characters 
cannot be inquired into, unless put in issue by 
themselves.” 

» 

In U. S. v. Sager, 49 Fed. (2) at p. 729, the Court 
said: 


“Admissions made by Sager as to the crime 
for which he was on trial or matters relating to 
that specific offense were material and competent. 
But these indiscriminate references to previous 
trials, bailiffs, and bondsmen, the giving of money 


t 
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at prior trials, association with a disbarred law¬ 
yer, and inquiries as to whether he was justly dis¬ 
barred, were all collateral matters and improperly 
received, and we think prejudicial to the appel¬ 
lant's case. Boyd v. United States,; 142 U. S. 
450.’ 9 (Italics ours.) 


More prejudicial evidence cannot be imagined than 
the testimony that the defendant had been; in jail and 
also in the penitentiary. 


CONCLUSION 

It is respectfully submitted that the record dis¬ 
closes the defendant did not have that fair and im¬ 
partial trial contemplated by the law of the land, that 
error prejudicial to his rights has been committed, 
and the judgment should be reversed because thereof. 

In Crain v. United States, 162 U. S. at p. 645, the 
Court aptly observed: 

“The present defendant may be guilty, and 
may deserve the full punishment imposed upon 
him by the sentence of the trial court. But it 
were better that he should escape altogether than 
that the court should sustain a judgment of con¬ 
viction of an infamous crime where the record 
does not clearly show that there was a valid 
trial.” I 

i 

Respectfully submitted, 

J. William Tomlinson, 

T. Morris Wampler, 

Counsel for Appellant. 


December, 1932. 
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In Partridge v. U. S., 39 App. D. C. at p. 577, the 
Court observed: 

“The undue zeal of the prosecutor often leads 
him to attempt the introduction of evidence of a 
distinct crime under the contention that it is rele¬ 
vant as tending to prove identity, motive, or in¬ 
tent In such cases it is the function of the trial 
court to enforce the just rule of law for the pro¬ 
tection of the accused.’’ 


In Newman v. U. S., 289 Fed. at p. 716, it is said: 

“While much discretion is reposed in trial 
courts as to the manner and method of procedure 
before them, including the introduction of testi¬ 
mony, still there are well-defined and fixed rules 
governing them, beyond which they must not go. 
The most important thing to be attained is a fair 
and impartial trial, and anything that impugns 
or infringes on this right, operating prejudicially 
to an accused, can never be allowed, and should 
not be sustained. It is axiomatic, and must be 
accepted in criminal trials, that accused are pre¬ 
sumed to be innocent, and that their characters 
cannot be inquired into, unless put in issue by 
themselves.” 

In U. S. v. Sager, 49 Fed. (2) at p. 729, the Court 
said: 


“Admissions made by Sager as to the crime 
for which he was on trial or matters relating to 
that specific offense were material and competent. 
But these indiscriminate references to previous 
trials, bailiffs, and bondsmen, the giving of money 
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at prior trials, association with a disbarred law¬ 
yer, and inquiries as to whether he was justly dis¬ 
barred, were all collateral matters and improperly 
received, and we think prejudicial to the appel¬ 
lant's case. Boyd v. United States,; 142 U. S. 
450 .’ 9 (Italics ours.) j 

! 

More prejudicial evidence cannot be imagined than 
the testimony that the defendant had been in jail and 
also in the penitentiary. 

CONCLUSION 

It is respectfully submitted that the record dis¬ 
closes the defendant did not have that fair and im¬ 
partial trial contemplated by the law of th6 land, that 
error prejudicial to his rights has been committed, 
and the judgment should be reversed because thereof. 

In Crain v. United States, 162 U. S. at p. 645, the 
Court aptly observed: 

“The present defendant may be guilty, and 
may deserve the full punishment imposed upon 
him by the sentence of the trial couft. But it 
were better that he should escape altogether than 
that the court should sustain a judgment of con¬ 
viction of an infamous crime where the record 
does not clearly show that there was a valid 

1 ™!.” | 

i 

Respectfully submitted, 

j 

J. William Tomlinson, 

T. Morris Wampler, 

Counsel for Appellant. 


i 

i 


i 


i 


i 


December, 1932. 



